
Message Manager Folder: New Messages Page: 1 

System: 165.135.210.45 sec fax,sec, 4181087 --- Time Printed: 08-27-2007 09:52:52 

From: 2022825000 
Media: Fax 13 pages 
Subject: 
Status: 
Received: 12 34 PM 08/24/07 

, 



202-282-5100 8/24/2007 12:23:19 PM PAGE 001/013 Fax Server 

FROM: WINSTON & STRAWN LLP 

I 700 K SlREm, N .W., WASHINGTON DC 20006-38 I 7 
TELEPHONE: 202-282-5000 FACSIMILE: 202-282-5 I 0 0  

Fax Cover Sheet 

I 

FROM: LaNora Williams 
+1  (202) 282-5865 1 RECEIVED &. INSPECTED 7 

DATE: Friday, August 24, 2007 12:22:30 PM 1 \ AUG242007 \ 
i Please Deliver as Soon as Possible To: 

RECIPIENT: Marlene H.  Dortch, Secretary 

COMPANY: 
FAXNO.: 202-418-0187 

PHONE No.: 

Total number of pages including this page: 13 

COMMENTS: 
Attached please find an appeal letter and attachments for the 
following: 

CC Docket No.: 02-6 
Applicant Name: Morrow County School District 
Billed Entity Number: 145127 
471 Application Number: 254806 and 247557 
Funding Request Numbers: 633076, 644208,627104,628103,628321,628701, 
628804, and 629069 

If you have any questions please contact LaNora Williams at (202) 282- 
5865 or lwilliams@winston.com. 

IF YOU DO NOT RECENE ALL THE PAGES, PLEASE CALL OUR FAX OPERATOR AS SOON AS POSSIBLE. THANK YOU 

202-282-5269 

T k  information cmt-d in h facsimile meaaag: U m-y privileged d conWmtid information lmerded only for lk u9c of lk 
idividud or d l y  nnmed above. lftbe readcr of tb -sag: Is M !he lnfsrdpd r=iple*. n lk employee n agent na@ble to deliver it 
to the imdd mipimu. you ;ne knby n d i d  thnt any 04 disbibmtion 01 c-g of this sonrmunicition ia avidly p h i b k l .  

if you have rcccivcd l l n a  comrmUncMim in error, pk- lmmdiatsly d f y  ua by Lskphorr. d ram lk mi@ meiange to LU a# lk 
nbovc addreaa r i a  lhc U.S. Pcatd service. Thnolr you 
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FROM: WINSTON & STRAWN LLP 

1 FGC - MAILROOM. I WINSTON& STRAWNmp 
116 VEST WACKER DRIVE 

CUIC*t30, lLLlNOl8 (1080~.*709 

'I RVE ou R H o U I  
OENEVl SWTTZERLhNO 

- 
~ 

@e QR66HAM BTREET 
LONDON ECZV 7NQ 

WILLIAM M. SULLIVAN JR 
(202) 282.67U 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
do  Nalek 
236 Massachusetts Avenue, N.E., Suite 110 
Washington, D.C. 20002 

- Re: ADDeal of USAC Decisions 

CC Docket No. 02-6: CC Docket No. 96-45 

Request for Review 

Reauest for Waiver 

Applicant Name: Morrow County School 
Billed Entity Name: Morrow County School 
Billed Entlty Number: 145127 
471 Aodicatlon Numbers: 254806 and 247557 

)ist 1 
list 1 

Fundig  Request Numbers: 633076,644208,627104,628103, 
628321,628701,628804, and 629069 

Dear Secretary Dortch: 
This firm represents the Morrow County School District (Oregon). On behalf of our 

client, we hereby appeal to the Federal Communications Commission ("FCC") the June 28,2007 
decisions of the Schools and Libraries Division ("SLD") of the Universal Service Administrative 
Company ("USAC"). We also reserve ow client's rights to request a waiver of relevant policy, 
rules andlor deadlines. As reflected in the two (2) attached USAC documents entitled 
Administrator's Decision on Appeol, USAC denied our client's appeal of USAC's Funding Year 
2001 Commitment Adjustment Letters for the Funding Request Numbers ("FRNs") cited in those 
letters. See Ex. A (SLD's Decision re Application No. 247557); Ex. B (SLDs Decision re 
Application No. 254806). 

As we were only recently engaged to represent our client, we will supplement this appeal 
with a full discussion of the Morrow County School District's positions and supporting 
arguments as soon as possible. 
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WINSTON & STRAWN ILP 

Marlene H. Dortch, Secretary 
August 24,2007 
Page 2 

Thank you for your attention to this matter. Should you have any questions, please 
contact Sarah M. Hall, Esq. at (202) 282-5862, or by email at smhall@winston.com. 

Sincere12 

' WINSTON & S T R A W  LLP 
1700KStreet,N.W. 
Washington, D.C. 20006 
Tel. (202) 282-5000 
F ~ x  (202) 282-5100 
email: wsulIivan@w inston.com 

Enclosures 
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Exhibit A 
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FROM: WINSTON ?A STRAWN LLP 

Universal Service Administrative Company 
Schools & Libraries Division 

Admlnisbtor's Decision on Appenl - Fuudbg Year 2001-2002 

June 28,2007 

MarkBunows 
Morrow~SchoolDistr ic t  
P. 0. Box 368 
Lexingion, OR 97839 

k. AppticantNme: M m w  Ccunty Sdmol DId 1 
Billed Entity Number: 145127 
471 Appli~!atimNnmbcr: 247557 ...-. 
FundingRequestNwnba(s): 6271O4,628103,628321, 

629069 
April 25,2007 Your Correspondence Datad: ' 

Attes thorough review snd investigation of allrelevant facw the Schools and Libraries 
'Division (SLD) of the h i v e d  Service Administrative Gnnpany W A C )  has made its 
decision in regard to your appeal of USAC's Funding Year 2001 Commitment 
Adjustment Letter for the Application Number indicated above. This letter expIams the 
basis of USACs decision. The dah of this letter begins the 60 day time period for 

i appealing this decision to the Federal Communications Commission (FCC). If your 
Lettcr of Appeal mclnded more than nne Application Numbs, please note that you will 
nceive a'sepamtc letter for each application. 

Decision on Appeal: Denied 

. /  

. , - - .  
I .  

Number: 627104,628103,628321,628701,628804 and 629069 

B x p h t i O l X  

In its Funding Year 2001 FCC Form 471, applicant made 6 fnnding r q e &  all 
suppoaad by Form 470 applimtion numbex 83281oooO329624. On Form 471 
application number 254806,2 M i n g  requests w m  also wpported by Form 470 
832810000329624. One of these requost? sought discounts on services to be 
provided by Arbogast Businass Services and Computm. In Item 6 of the Form 
470, hkmow County School District listed Nste Arbogast as a contact parson. 
Mr. Arbogast is an employee ofArbogast Businws Service and Computers. In 
Mastermind Internet Services, Inc., the Commission held that MI applicant 

IWSovUlJa~~oRad,P.O.Bm:902.Wh~Qpmy.Navlaroy07981 
ybitw MLmc d! mw.uspeadav  
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violates the Commission's competitive bidding requirements when it menders 
control of the bidding p c c s s  to a swim provider that participates in tbat 
bidding process. Such suuw~du occurs whcn an applicant name8 a reprcsentativc. 
of a participating service provider as contact peraon on the Form 470. Thus, the 
Comnission concluded that "a violation of the Cmdssion'e competitive bidding 
rquremds  has occurred where a m i c e  pmvlder that is listed as the contscf 
person on the Fonn 470 also participatm in the competitive bidding procesn 88 a 
bidder." In such a cane, the Form 470 is invalid and any funding requcst based on 
that Fotm 470 must bu denied. AdditionaUy. USAC guidelines, 
@ n p ~ ~ . s l . u o i v e R c e . ~ ~ ~ ~ ~ ~ ~ . ~ ) ,  state that "the 
pmmca of a repesentative or employee of a Savict provider 8s the contact on 
the Form 470, or any contact information associated with a service provider on 
the Form 470, renders tbat Fom 470 invalid" Ou October 11,2CO1, the 
applicant rcqucskd a SPIN change for the request thnt sought discounts on 
senices to be provided by Arbogast Businw Services and Computers, which w8s 

W t e d  m J a n u y  29,2002 Howevcr, any funding r q w t  that is in violation of 
the pmgram d e s  affects other hding requests or an entire application (as in this 
case) and may not have its SPIN ohanged to avoid the program violation. 
Bccausc all of the funding reqwts in this Morrow County School Diskict Form 
471 relied on &is invalid Form 470, USAC comctiy rescinded bding for the 
entire application. 

USAC has dewmined that a service pmvider who participated in the competitive 
bidding pnms.5 as a bidder w&s listed as a cohtscr pason on your FCC Form 470; 
therefore, assisting in the selection of your veadors for the services sought 'The 
senice provider's involvanent with the preparation and submission of the Form 
470 violates the competitive bidding nquinmenb for the FRN(s) listed above. 
Since you violated the FCC competitive bidding des, WAC rescinded you 
funding request and sought recovery of any funds disburscd. In your appeal, you 
have not shownthat USACs determination WBS incorrect. Consequently, USAC 
denim your appeal. 

FCC rules require that, "spt under limited c- s, an eligible school. 
library or mwortim that includes an eligible school or library shall seek 
competitive bids for all serviws eligible for suppwt. See 47 C.F.R. SCE. S4.5O4(a). 
An applicant violates the FCC's competitive bidding requirements when it 
surrenders control of the bidding proms to a m i c e  provider wh panicipated io 
the competitive bidding procsss as a bidder. See Request for Review by 
Msstermind Internet SmVicca, Inc, FedcrdState Joint Board on Universal 
Service, Changes to tho Board of Directors of the National Exchange Cenier 
Association, Inc., CC Dockct Nos. 96-45, Order, 16 FCC Rcd 4028, FCC 00-167, 
para 9-10 (re1 May 23,2000). Pursuant to FCC guidance, this principle applies 
to my m i c e  provider contact information on an FCC P a m  470 including 
address, telephone, fax numbers, md e-mail address. See Request for Review of 
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the Decision of the Universal Service Administrator by Consorcio de Escuelas y 
Bibliotecas de Pucrto Rim, FodedState Joint Board on Universal Service, 
Changes to the Board of Direcmm of the National Exchange Canier Association, 
Inc., FdeNo. SLD-228216, CC Docket Nos. 96-45 md97-21, Order, 17 FCC 
Rcd 13628. DA 021  676 para. 1 I (re]. M y  15,2002). FCC rules require that 
FCC Forms 470 be signed by a person authorid to order telecMMRlnications 
and other suppotted senices fw the eligible entities and certify under oath to all 
the required Conifications. See 47 C.FR. 54.5C4@)(2).Connict of interim 
principles tbat apply m competitive bidding situstiom include pmmtiag the 
existence of wntlictiag roles that wuld bias a contractor's judgment and 
pmenting an unfair competitive adrimtage. See 48 C.F.R. sec. 9.505(a), (6). 
The FCC's Fifth Report and Order requires recovery of all funds disbursed for 
any Smding request in, which the competitive bidding rules have been violated. 
See Schools and Libraries Univusal Service Support Mechanism, CC Docket NO. 
024,FifthRepodandOrdman&Ordcr, 19FCCRcd 15815-15816, FCCM-190 
para. 21 (EL Aug. 13,2004). . -..- 

If your appcal has b&&&1v4h1t fundiog has been miwed or dcnied, you may 
appcal these decisions (b'eit6er USAC or the FCC. & r ~ M b a t h a w b s e g d ~ c d b -  
fuU p a r t i a U m m y 4 . A i ~ W ~ r  _ ~ ~ ~ ~ ~ ~ . ~ f J r ~ ~ - ~ t h ~ . F ~ C ,  
You should refer to CC Docket No. 0 2 6  on rhe t3st page of your appeal to the F C C . 4  
Your a& must be received or pommkcd witbin 60 days of the date on thii letter. 
Failure to meet this rqquirement will result in automatic dismissal of your appeal. If you 
rue submitting your appeal via United States Porn1 Service. send to: FCC, Office of the 
Secretary, 445 I2& Strect SW, Washington, E€ 20554. Further information and options 
for filing an appeal dinclly with the FCC can be found in the 'Appeals P ~ w '  
posted in the Reference Area of the SLD section of the USAC web s i t e  or by catacting 
the Client Setvice Bureau. We strongly recommend that you use the electronic filing 
Options. 

We thank you for your mntinucd support, patience, and cooperation during h e  appeal 
PIVCCSS.  

Schools and Libraries Division 
Univmd Swvioe Administrative Company 
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I _. .' 

. I  . .  

Schools & Libraries - Competitive Bidding Process 
The mpetitive bidcling process beghs when an applicant post  the Form 470 to the USAC 
website andlor Issues an WP. The applicant must than wait 28 days after the Form 470 Is 
posted or an RFP Is issued (whwhichever is later) before selecting a servlce provider. ordering 
servlces and/or executing a contract. 

Conduct an open, fair competitlve bidding process - 'Open" means thatthare are no secreta in the process and that all bidders have 
eqoal access to the 881118 Information. 
'Falr" means that all bidders are treated the same end that no bidder has privileged 
knowledge over the contents ofthe Request fw Proposal (RFP) or the Fom 470. 

Sewlce provider 'dvernent In the pmparaaon or certification of the Form 470 or 
the vendor selectinn can talnt the mmpetitiVe blddfng process and res& in denials. - Applicants cannot turn over thelr responsibility for ensuring a fair and open 
competitive bidding procass to a senrice provider or a consvltant acting on behalf of 
a servlca pmvlder. Only applicants or authorized representatives can prepare, sign 
and submit (Le., pwt to the websits wffk on paper) the Form 470 and certlflotion. - Listing a wlce p d d e r  representstlve as the Form 470 wntact person end 
allowng the same servica provider to partidpate h the competltk blddlng process 
Is a violation of FCC rules and will result In d d a l  of funding. 
SeM'ce pmvidera who bid on services must not partidpate in the evaluation PrOC8SS. 

Prlce of the eligible products and sewlo85 mu& be lhe primary factor and given 
more welght than any other category when evaluatlng bus. R does not have to be 
the sole fact% Examples of relevant factors Indude: prbr experience, personnel 
qualfficatlons. management capblllty, envlronmental objectives. and the c a t  of 
lnellglble goods and sarvices. 
The seleded bld must be wst-effectlve In comparison to pdW6 available 
commercially. If yw receive onb one bid, it Is not necessarily cost-effective. 

Retaln ail documents for a period ol five years from the last date of servlce 

b Request For Proposal (RFP). wlth evidence of publlcation date 
> Bid svaluatlon mstrix. o h i a  and weighting 
P Bid evaluation worksheets 
> All written cwreapondence wlth the service providers 
> All bMs submitted. both wlnnlng and losing 
> Other documentation related to servioe pmvider selection 

Service provldar involvement in the competitive biddlng process 

Select the winning bid 

' = Thishcludes: 
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Exhibit B 
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Universal Service Administrative Company u t i  Schools &Libraries Division 

Adminlshatofs Deeblou on Appeal- Funding Year 2001-UK)Z 

June 28,2007 

Mark B m w s  
M u r m w C o ~ S d ~ w I ~  
P. 0. Box 368 
Lexington# OR 97839 

Re: Applicant Name: Mormw'cwnty SchwIDist I 
Billed Entity N u m k  145127 
471 Appli&Numbec 254806 
FundiugReqwstNumhea(6): 633073 aud 613208 
Your Comspondaicr Dated: April 25,2007 

After thomugh review and investigation of all relevant facts, the Schools and Libraries 
Division (SLD) of the Univmal Senrim Administrative Company (USAC) has made its 

Adjustment Laaar for the Application Number indicated above. This letter explains the 
basis of USAC's decision. The date of this lctter begins the 60 day time paiod for 
appealing this decision to the Federal Communications Commission (FCC). If your 
Leder ofAppeal included more than one Application Number, please note that yon will 
receive a separate letter for each application. 

&&E Reaurtst Numbg: 
Decision on Appeal: Denied 
Explanation: 

decision in regard to yow appeal of WACS Funding Year 2001 Comrmtmrm . t  

633073 and 633208 

In its Funding Year 2001 FCC Farm 471, the applicant made 2 funding nqueats 
supported by Form 470 application n u m b  8328 10000329624. One of the 
nquests sought dimunts on suvicas to be provided by Arbogast Business 
Services and Computers. In Item 6 of the Form 470, Morrow County School 
District listed Nate Arbogast is a contact person. Mr. Arbogast is an employee of 
Grbogast Business Serviccs and Computers. In Mastermind Internet Serviw, 
Inc., the Commission heldthat an applicant violates thc Commission's 
competitive bidding requirements when it surrenders control of the bidding 
process to a sewice provider that patricipates in that bidding process. Such 

i o o s o o r n ~ ~ ~ ~ ~ ~ ~ ~ ~ . o . ~ a x c # 1 z , ~ b i p p r ~ , ~ o w ~ ~ ~ 9 a i  
V i t  YO mlim If w I y V . U g c . ~ I V  
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surrender o c m  when an applicant ~ l~mes  a representative of a participating 
servia provider as contact person on the Pam 470. Thus, the Commission 
concluded that ‘a violation of the Commission’s competitive biddiag requhmts 
has ocoumd where a semce provider that is listcd as the contact pason on the 
Form 470 ais0 participates in the competitive bidding process as a bidder.” In 
such a case, the Form 470 is invalid and any fimding requcat bared on that Fmm 
470 must be denied Addi!ionally, USAC guidelines, 
( h t t p : / / m v w . s l . u r i * e R a l s c n i c e . o r g / v e n d o r ,  gtate that “the 
presence of a representative or employw of a SaViffi Provider as the contact on 
the Form 470, or any contact information associated with a h c e  provida on 
the Form 470, rendms that Form 470 invalid.“ On October 11,2001, the 
applicant requested a SPR4 change for the request that sought discounts on 
services to be provided by Arbogast Business Services and Computeq which WBS 
granted on January 29,2002. Howcvn, any puoding request that is in nolation of 
the program roles affects 0th funding reqwrta or an entire application (as in this 
case) and may not have its SPIN clianged to avoid the program violation. 
Because all of the hiding requests in G4s Morrow county School Dishict Form 
47 I relied on this invalid Form 470, USAC correctly rescinded funding for the 
entire application 

USAC has determined that a service provider who participatcd in the competitive 
bidding process as a bidder was listed BS a contact person on your FCC Form 470; 
thedore. assisting in tbt selection of your vmdors for the services sought The 
service provider‘s involvement with the prepamtion and submission of the Porn 
470 violates the competitive bidding requirements for the FRN(s) listed above. 
Since you violated the FCC competitive bidding mles, USAC rescinded your 
fnndiig request and sought recovery of my funds d i s b d  In your appeal, you 
have not shorn that USAC’s determination w incorrect. Consequently, USAC 
denies yourappeal. 

FCC mles mpitt that, except undm Limited c~mtsnces ,  an eligible school, 
library or consortium that includes an eligible school or library shall seek 
competitive bide for all services eligible for support See 47 C.F.R ~ec. 54.504(a). 
An applicant Violah the Foc’~ compctitive bidding repUirementS when it 
sumnders control ofthe bidding proecss to a service provider who participated in 
the competitive biddiag process as a biddor. Sce Request for Review by 
Mastermind Internet Services, Inc, FedmlState Joint Board on UNvorsal 
Service, Changes to the Board of Directors of the National Exchange Canier 
Association, hc., CC Docket Nos. 9645, Order, 16 FCC Rcd 4028, FCC 00-1 67, 
para 9-10 (ml. May 23,2000). Pursuant to FCC guidance, this principle applies 
to my service provider contact infomation on an FCC Form 470 including 
address, telephone, fax numbers, end emnil address See. Request for Review of 
the Decision of the Universal Savice Administrator by Consacio de kcuelas y 
Bibliotecas de Pucrto Rico, FederatStatc Joint Board on Universal Senice, 
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Changes to the Board of Directors of the National Exchange Canier h c i a t i o n ,  
Inc., File No. SLD-228216, CC Docket Nos. 96-45 and 97-21, Order, 17 FCC 
Rcd 13628, DA 02-1676 para. 11 (rel. July 15,2002). FCC a les  require that 
FCC Forms 470 be si& by a person authorized to order tekmmmunications 
and other supported aCrviccs for the eligible antitics and certify under oath to aU 
the required chfications. See 47 C.F.R. 54.504@)(2).Conflict of intcrest 
principles tha! apply in competitive bidding situations ipclude preventing the 
existence of conflicting roles that could bias a wntractDr's judgment and 
preventing an unfair competitive advantage. Sce 48 C.F.R. sea 9.505(a), (b). 
The FCC's F i i  Rcpmt and Order requires r&very of all fiu~ds disbursed for 
any finding request in, which the Competitive bidding rules have hen violated 
See Schools and Libraries Universal ScrVica Support Mechanism, CC Docket No. 
02-6, Fifth Report a d  Ordcr snd O&r, 19 FCC Rcd 15815-15816, FCC 04-190 
para. 21 (rel. Aug. 13,2004). 

If your nppcal has becn approved, but fanding has been reduced or denied, you may 
appeal these decisions to eithcr WAC or the FCC. For appeals that h m  been h i e d  in 
111, partially approved, dismissed, or canceled, yon may file an appeal with the FCC. 
You should refer to CC Docket No. 02-6 on the first page of your appeal to the PCC. 
Your appeal must be received OT poshnuked within 60 days of the dnk on this lettar. 
Failun to maet this requirement will result in automatic dismissal of your appeal. If you 
arc submitting y w  appeal via United States Postal Service, send to: FCC, Office of the 
Secretary, 445 12th Stnct SW, Washingtan, DC 20554. Further information and options 
for filing an appeel directly with the FCC can be found in the "Appeals Procedm" 
posted in the RcferenR Area of tho SLD section of tbe USAC web site or by COntacW 
the Client Smicc Bureau. We strongly mmmend that you use the electronic filing 

We thank you for your continued snppmt, paticme, and mopcration during the 
process. 

options. 

Schools and Libraries Division 
Universal Service A d m i n i i v e  Company 
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**-- 
Schools & Libraries - Competitive Bidding Process 
The Wrnpetitive bklding process begins when an applicant posts the Fonn 470 to the USAC 
webslte and/or ISSSUBS an RFP. The applicant must then wait 28 days afler the Form 470 is 
posted or an W P  Is issued (Mchaver is later) before seiecting a serviw provider, de r lng  
services a d o r  executing a contract. 

Conduct an open, fair competltive bidding process 
8 'Open" means that there are no s d s  in the pmcess and that all bidden have 

equal access to the same Information. . "FEY means that all bidders are treated Vle same and that no bidder has  privileged 
knowledge over the contents o f h  Request for Pmposal (WP) or the Form 470. 

Service provider Involvement In the competitive bldding process 
Seruice provider indvement in the preparation or cerf l t ion of the Form 470 or 
the vendw selection can Ieht the competitive bldding pmcess and result in denials. . AppticantscaMothlmovertheirresponsibllltyRxewwlnga fairandopen 
wmpetiYlve bidding procsss to a seervice provider or a consultant actlng on behalf of 
a service provlder. Only applicants or authorbed representatives can prepare, sign 
and submit &e., past to the webslte wfile on paper) the Form 470 and certification. 
Listing a service pmvider representative as the Form 470 contact ptlnan and 
allowing the same servta, provider to participate In the ampewe blddlng process 
is a vloiatkrn of FCC rules and will result in denld offudng. 
Servlm providers who bld on services must not partkipate In the evaluation process. 

Prlca of the ellglble prcduaS end services must be the primary fador and given 
mare weight than any other category when evaluating bids. It does not have to be 
the sole factor. Examples of relevant fadws indude: prior experienoe. permnd 
qualifications. management apabil i i . envlmnmntal ObJectlves. and the cost of 
Inell~IMe g c d s  and senlcas. 

9 The selected bid must be mst-effedive in mpariscln to F + b s  avallak 
wmmercially. If ycu receive wily one bid. it 1s not necessarily wst-Effedve. 

Retain all documents for a Derlod of five years from the last data of service 

Select the winnlng bid 

Thismcludes: 
Request For Proposal (W), w$h evidence of publication date 

D Bid evaluation math(. cfterla and welshtins - -  
D Bid avaiuatkin worksheets 
P All mittan correspondence with the servlce providers 
D All bids submitted, both winning and losing 
9 Other dowmentatlon related to sfiwlce provider selection 


